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§176.150 Notice of Required Use of
American Iron, Steel, and Manufac-
tured Goods—Section 1605 of the
American Recovery and Reinvest-
ment Act of 2009.

When requesting applications or pro-
posals for Recovery Act programs or
activities that may involve construc-
tion, alteration, maintenance, or repair
of a public building or public work, and
do not involve iron, steel, and/or manu-
factured goods covered under inter-
national agreements, the agency shall
use the notice described in the fol-
lowing paragraphs in their solicita-
tions:

(a) Definitions. Manufactured good,
public building and public work, and
steel, as used in this notice, are defined
in the 2 CFR 176.140.

(b) Requests for determinations of inap-
plicability. A prospective applicant re-
questing a determination regarding the
inapplicability of section 1605 of the
American Recovery and Reinvestment
Act of 2009 (Pub. L. 111-5) (Recovery
Act) should submit the request to the
award official in time to allow a deter-
mination before submission of applica-
tions or proposals. The prospective ap-
plicant shall include the information
and applicable supporting data re-
quired by ©paragraphs at 2 CFR
176.140(c) and (d) in the request. If an
applicant has not requested a deter-
mination regarding the inapplicability
of 1605 of the Recovery Act before sub-
mitting its application or proposal, or
has not received a response to a pre-
vious request, the applicant shall in-
clude the information and supporting
data in the application or proposal.

(c) Evaluation of project proposals. If
the Federal Government determines
that an exception based on unreason-
able cost of domestic iron, steel, and/or
manufactured goods applies, the Fed-
eral Government will evaluate a
project requesting exception to the re-
quirements of section 1605 of the Re-
covery Act by adding to the estimated
total cost of the project 25 percent of
the project cost, if foreign iron, steel,
or manufactured goods are used in the
project based on unreasonable cost of
comparable manufactured domestic
iron, steel, and/or manufactured goods.

(d) Alternate project proposals. (1)
When a project proposal includes for-
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eign iron, steel, and/or manufactured
goods not listed by the Federal Govern-
ment at 2 CFR 176.140(b)(2), the appli-
cant also may submit an alternate pro-
posal based on use of equivalent domes-
tic iron, steel, and/or manufactured
goods.

(2) If an alternate proposal is sub-
mitted, the applicant shall submit a
separate cost comparison table pre-
pared in accordance with 2 CFR
176.140(c) and (d) for the proposal that
is based on the use of any foreign iron,
steel, and/or manufactured goods for
which the Federal Government has not
yvet determined an exception applies.

(3) If the Federal Government deter-
mines that a particular exception re-
quested in accordance with 2 CFR
176.140(b) does not apply, the Federal
Government will evaluate only those
proposals based on use of the equiva-
lent domestic iron, steel, and/or manu-
factured goods, and the applicant shall
be required to furnish such domestic
items.

§176.160 Award term—Required Use
of American Iron, Steel, and Manu-
factured Goods (covered wunder
International Agreements)—Section
1605 of the American Recovery and
Reinvestment Act of 2009.

When awarding Recovery Act funds
for construction, alteration, mainte-
nance, or repair of a public building or
public work that involves iron, steel,
and/or manufactured goods materials
covered under international agree-
ments, the agency shall use the award
term described in the following para-
graphs:

(a) Definitions. As used in this award
term and condition—

Designated country—(1) A World Trade
Organization Government Procurement
Agreement country (Aruba, Austria,
Belgium, Bulgaria, Canada, Chinese
Taipei (Taiwan), Cyprus, Czech Repub-
lic, Denmark, Estonia, Finland,
France, Germany, Greece, Hong Kong,
Hungary, Iceland, Ireland, Israel, Italy,
Japan, Korea (Republic of), Latvia,
Liechtenstein, Lithuania, Luxembourg,
Malta, Netherlands, Norway, Poland,
Portugal, Romania, Singapore, Slovak
Republic, Slovenia, Spain, Sweden,
Switzerland, and United Kingdom;

(2) A Free Trade Agreement (FTA)
country (Australia, Bahrain, Canada,
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Chile, Costa Rica, Dominican Republic,
El Salvador, Guatemala, Honduras,
Israel, Mexico, Morocco, Nicaragua,
Oman, Peru, or Singapore);

(3) A United States-European Com-
munities Exchange of Letters (May 15,
1995) country: Austria, Belgium, Bul-
garia, Cyprus, Czech Republic, Den-
mark, Estonia, Finland, France, Ger-
many, Greece, Hungary, Ireland, Italy,
Latvia, Lithuania, Luxembourg, Malta,
Netherlands, Poland, Portugal, Roma-
nia, Slovak Republic, Slovenia, Spain,
Sweden, and United Kingdom; or

(4) An Agreement between Canada
and the United States of America on
Government  Procurement country
(Canada).

Designated country iron, steel, and/or
manufactured goods—(1) Is wholly the
growth, product, or manufacture of a
designated country; or

(2) In the case of a manufactured
good that consist in whole or in part of
materials from another country, has
been substantially transformed in a
designated country into a new and dif-
ferent manufactured good distinct from
the materials from which it was trans-
formed.

Domestic iron, steel, and/or manufac-
tured good—(1) Is wholly the growth,
product, or manufacture of the United
States; or

(2) In the case of a manufactured
good that consists in whole or in part
of materials from another country, has
been substantially transformed in the
United States into a new and different
manufactured good distinct from the
materials from which it was trans-
formed. There is no requirement with
regard to the origin of components or
subcomponents in manufactured goods
or products, as long as the manufac-
ture of the goods occurs in the United
States.

Foreign iron, steel, and/or manufac-
tured good means iron, steel and/or
manufactured good that is not domes-
tic or designated country iron, steel,
and/or manufactured good.

Manufactured good means a good
brought to the construction site for in-
corporation into the building or work
that has been—

(1) Processed into a specific form and
shape; or
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(2) Combined with other raw material
to create a material that has different
properties than the properties of the
individual raw materials.

Public building and public work means
a public building of, and a public work
of, a governmental entity (the United
States; the District of Columbia; com-
monwealths, territories, and minor
outlying islands of the United States;
State and local governments; and
multi-State, regional, or interstate en-
tities which have governmental func-
tions). These buildings and works may

include, without limitation, bridges,
dams, plants, highways, parkways,
streets, subways, tunnels, sewers,

mains, power lines, pumping stations,
heavy generators, railways, airports,
terminals, docks, piers, wharves, ways,
lighthouses, buoys, jetties, break-
waters, levees, and canals, and the con-
struction, alteration, maintenance, or
repair of such buildings and works.

Steel means an alloy that includes at
least 50 percent iron, between .02 and 2
percent carbon, and may include other
elements.

(b) Iron, steel, and manufactured goods.
(1) The award term and condition de-
scribed in this section implements—

(i) Section 1605(a) of the American
Recovery and Reinvestment Act of 2009
(Pub. L. 111-5) (Recovery Act), by re-
quiring that all iron, steel, and manu-
factured goods used in the project are
produced in the United States; and

(ii) Section 1605(d), which requires
application of the Buy American re-
quirement in a manner consistent with
U.S. obligations under international
agreements. The restrictions of section
1605 of the Recovery Act do not apply
to designated country iron, steel, and/
or manufactured goods. The Buy Amer-
ican requirement in section 1605 shall
not be applied where the iron, steel or
manufactured goods used in the project
are from a Party to an international
agreement that obligates the recipient
to treat the goods and services of that
Party the same as domestic goods and
services. As of January 1, 2010, this ob-
ligation shall only apply to projects
with an estimated value of $7,804,000 or
more.

(2) The recipient shall use only do-
mestic or designated country iron,
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steel, and manufactured goods in per-
forming the work funded in whole or
part with this award, except as pro-
vided in paragraphs (b)(3) and (b)(4) of
this section.

(3) The requirement in paragraph
(b)(2) of this section does not apply to
the iron, steel, and manufactured goods
listed by the Federal Government as
follows:

[Award official to list applicable excepted ma-
terials or indicate “none”]

(4) The award official may add other
iron, steel, and manufactured goods to
the list in paragraph (b)(3) of this sec-
tion if the Federal Government deter-
mines that—

(i) The cost of domestic iron, steel,
and/or manufactured goods would be
unreasonable. The cost of domestic
iron, steel, and/or manufactured goods
used in the project is unreasonable
when the cumulative cost of such ma-
terial will increase the overall cost of
the project by more than 25 percent;

(ii) The iron, steel, and/or manufac-
tured good is not produced, or manu-
factured in the United States in suffi-
cient and reasonably available com-
mercial quantities of a satisfactory
quality; or

(iii) The application of the restric-
tion of section 1605 of the Recovery Act
would be inconsistent with the public
interest.

(c) Request for determination of inappli-
cability of section 1605 of the Recovery
Act or the Buy American Act. (1)(i) Any
recipient request to use foreign iron,
steel, and/or manufactured goods in ac-
cordance with paragraph (b)(4) of this
section shall include adequate informa-
tion for Federal Government evalua-
tion of the request, including—

(A) A description of the foreign and
domestic iron, steel, and/or manufac-
tured goods;

(B) Unit of measure;

(C) Quantity;

(D) Cost;

(E) Time of delivery or availability;

(F) Location of the project;

(G) Name and address of the proposed
supplier; and

(H) A detailed justification of the
reason for use of foreign iron, steel,
and/or manufactured goods cited in ac-
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cordance with paragraph (b)(4) of this
section.

(ii) A request based on unreasonable
cost shall include a reasonable survey
of the market and a completed cost
comparison table in the format in para-
graph (d) of this section.

(iii) The cost of iron, steel, or manu-
factured goods shall include all deliv-
ery costs to the construction site and
any applicable duty.

(iv) Any recipient request for a deter-
mination submitted after Recovery Act
funds have been obligated for a project
for construction, alteration, mainte-
nance, or repair shall explain why the
recipient could not reasonably foresee
the need for such determination and
could not have requested the deter-
mination before the funds were obli-
gated. If the recipient does not submit
a satisfactory explanation, the award
official need not make a determina-
tion.

(2) If the Federal Government deter-
mines after funds have been obligated
for a project for construction, alter-
ation, maintenance, or repair that an
exception to section 1605 of the Recov-
ery Act applies, the award official will
amend the award to allow use of the
foreign iron, steel, and/or relevant
manufactured goods. When the basis
for the exception is nonavailability or
public interest, the amended award
shall reflect adjustment of the award
amount, redistribution of budgeted
funds, and/or other appropriate actions
taken to cover costs associated with
acquiring or using the foreign iron,
steel, and/or relevant manufactured
goods.. When the basis for the excep-
tion is the unreasonable cost of the do-
mestic iron, steel, or manufactured
goods, the award official shall adjust
the award amount or redistribute budg-
eted funds, as appropriate, by at least
the differential established in 2 CFR
176.110(a).

(3) Unless the Federal Government
determines that an exception to sec-
tion 1605 of the Recovery Act applies,
use of foreign iron, steel, and/or manu-
factured goods other than designated
country iron, steel, and/or manufac-
tured goods is noncompliant with the
applicable Act.
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(d) Data. To permit evaluation of re-
quests under paragraph (b) of this sec-
tion based on unreasonable cost, the
applicant shall include the following

§176.170

information and any applicable sup-
porting data based on the survey of
suppliers:

FOREIGN AND DOMESTIC ITEMS COST COMPARISON

Description Unit of measure Quantity (dglceﬁts)*
Item 1:
Foreign steel, iron, or manufactured
900 .
Domestic steel, iron, or manufactured
GO0 it
Item 2:
Foreign steel, iron, or manufactured
GO0 .
Domestic steel, iron, or manufactured
GO0 s

[List name, address, telephone number, email address, and contact for suppliers surveyed. Attach copy of response; if oral, at-

tach summary.]
[Include other applicable supporting information.]
[*Include all delivery costs to the construction site.]

[74 FR 18450, Apr. 23, 2009, as amended at 75 FR 14323, Mar. 25, 2010]

§176.170 Notice of Required Use of
American Iron, Steel, and Manufac-
tured Goods (covered under Inter-
national Agreements)—Section 1605
of the American Recovery and Rein-
vestment Act of 2009.

When requesting applications or pro-
posals for Recovery Act programs or
activities that may involve construc-
tion, alteration, maintenance, or repair
of a public building or public work, and
involve iron, steel, and/or manufac-
tured goods covered under inter-
national agreements, the agency shall
use the notice described in the fol-
lowing paragraphs in the solicitation:

(a) Definitions. Designated country
iron, steel, and/or manufactured goods,
foreign iron, steel, and/or manufactured
good, manufactured good, public building
and public work, and steel, as used in
this provision, are defined in 2 CFR
176.160(a).

(b) Requests for determinations of inap-
plicability. A prospective applicant re-
questing a determination regarding the
inapplicability of section 1605 of the
American Recovery and Reinvestment
Act of 2009 (Pub. L. 111-5) (Recovery
Act) should submit the request to the
award official in time to allow a deter-
mination before submission of applica-
tions or proposals. The prospective ap-
plicant shall include the information
and applicable supporting data re-
quired by 2 CFR 176.160 (c¢) and (d) in
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the request. If an applicant has not re-
quested a determination regarding the
inapplicability of section 1605 of the
Recovery Act before submitting its ap-
plication or proposal, or has not re-
ceived a response to a previous request,
the applicant shall include the infor-
mation and supporting data in the ap-
plication or proposal.

(¢c) Evaluation of project proposals. If
the Federal Government determines
that an exception based on unreason-
able cost of domestic iron, steel, and/or
manufactured goods applies, the Fed-
eral Government will evaluate a
project requesting exception to the re-
quirements of section 1605 of the Re-
covery Act by adding to the estimated
total cost of the project 25 percent of
the project cost if foreign iron, steel, or
manufactured goods are used based on
unreasonable cost of comparable do-
mestic iron, steel, or manufactured
goods.

(d) Alternate project proposals. (1)
When a project proposal includes for-
eign iron, steel, and/or manufactured
goods, other than designated country
iron, steel, and/or manufactured goods,
that are not listed by the Federal Gov-
ernment in this Buy American notice
in the request for applications or pro-
posals, the applicant may submit an al-
ternate proposal based on use of equiv-
alent domestic or designated country
iron, steel, and/or manufactured goods.
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